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Ini the Court of Appals of the District of Columbia. 


No. 1982. 

Philadelphia Company, a Corporation of Pennsylvania, 

Appellant, 

vs. 

Luke E. Wright, Secretary of War. 


a Supreme Court of the District of Columbia. 

In Equity. No. 27348. 

Philadelphia Company, a Corporation of Pennsylvania, 

Complainant, 

vs. 

Luke E. Wright, Secretary of War, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had in the above-entitled cause, to wit: 

1 Filed February 17, 1908. 

In the Supreme Court of the District of Columbia. 

In Equity. 27348. 

Philadelphia Company, a Corporation of Pennsylvania, 

Complainant, 

vs. 

William H*. Taft, Secretary of War, Defendant. / 
Amended Bill of Complaint. 

To the Honorable the Judges of said Court: 

Comes now the Philadelphia Company,- the Complainant* in the 
above entitled causey and files this amendment to its original Bill 
<j£ Complaint herein- the same to be tahen and Read as a substitute 
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for the whole of said original Bill of Complaint subsequent to the 
title of the cause as therein set forth, and the said amendment or 
amended Bill of Complaint being as follows, to-wit: 

The Philadelphia Company, a corporation duly organized and 
existing under the laws of the State of Pennsylvania, and having 
its principal place of business in the City of Pittsburgh, County 
of Allegheny, in said State, brings.this its Bill of Complaint against 
the Honorable William H. Taft, Secretary of War for the United 
States: 

And thereupon your Orator complains and says: 

I. 

That your Orator is a corporation duly created and existing under 
the laws of the Commonwealth of Pennsylvania. 

That the defendant, the Honorable William H. Taft, is 

2 the Secretary of War for the United States, and is a resident 
of the District of Columbia, within the jurisdiction of this 

Honorable Court. 

II. 

Your Orator is the owner in fee of a certain tract of land known 
as “Brunot’s Island,” formerly Chartiers or Hamilton’s Island, the 
same consisting of an island situated and being in the Ohio River 
within the County of Allegheny, in the State of Pennsylvania, 
and in the Ninth Ward of the City of Allegheny, in said County. 
The said island under its then name of Chartiers or Hamilton’s 
Island was originally granted by the Commonwealth of Pennsyl¬ 
vania to Robert Elliott and Eli Williams by letters patent of the 
Commonwealth dated March 13, 1790, and of record in the Patent 
Office at Harrisburg, Pennsylvania, in Patent Book No. 17, page 
137, copy of which letters patent are herewith filed marked “Com¬ 
plainant’s Exhibit A.” Said letters patent contain no description 
of said island by courses and distances, nor is there any plan of 
the same of record. The title to said island subsequently passed 
from Elliott and Williams by various conveyances and finally be¬ 
came and is vested in your Orator; and the said island, including 
the land submerged or covered by water out to the Commissioners’ 
Line and Harbor Lines hereinafter mentioned, was at the time of 
the grievances, hereinafter complained of, and now is in the pos¬ 
session and occupancy of your Orator. 

III. 

On the 16th of April in the year 1858, there was enacted by the 
Commonwealth of Pennsylvania, a statute entitled, “An Act estab¬ 
lishing high and low water lines in the Allegheny, Monongahela 
and Ohio Rivers, in the vicinity of Pittsburgh.” Pamphlet 
Laws, 326.) 

3 Under and by this statute said Commonwealth of Pennsyl- 
^ vania authorized the District Court of said Allegheny County, 

in said State, to appoint three disinterested persons as Commis¬ 
sioners for the purpose of having surveys made, and ascertaining 
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fixing and marking the lines cf ordinary low water and the lines 
of ordinary high water along the rivers Allegheny, Monongahela 
and Ohio, including said Brunot’s Island. 

It was stated in said Act that the lines of the land on and along 
the shores of these rivers, at and near the City of Pittsburgh, had 
not heretofore ever been clearly ascertained and that it was import¬ 
ant to the owners of such lands and to the persons navigating the 
waters of said rivers, and to all parties interested, to know and have 
their several rights and privileges in extension and limitation ascer¬ 
tained and defined. In order to attain this object, it was, accord¬ 
ingly, provided in said Act that said Commissioners were to hear 
all parties interested and take other measures to ascertain accurate 
information as to the exact location of the ordinary high water and 
low water lines, and by Section IV of said Act it was further pro¬ 
vided as follows: 

“That the said Commissioners when they shall have completed 
xlieir surveys, and shall have determined the limits and located the 
said lines of low and high water mark shall cause to be made a cor¬ 
rect map or plan of-the same with such description and explanation 
as may be necessary to a perfect understanding thereof and shall re¬ 
turn the same authenticated by their respective signatures and that 
of the surveyor to the District Court, aforesaid; and it shall be the 
duty of the prothonotary of said Court to receive and file said map 
or plan in his office for public inspection and examination, and to 
give notice in at least three daily newspapers published in the City 
of Pittsburgh that on a day certain to be appointed by the Court 
the said Court will hear any objections which may be made thereto 
by any person or parties who may consider themselves aggrieved 
by the adoption of the same; and the said Court after hearing the 
objections shall' judge and determine whether the same shall be fully 
established or be returned to the Commissioners either in whole or 
. in part for their re-examination; and if so returned the said 
4 Commissioners shall proceed to reconsider the same and 
thereafter shall return to the said Court in the manner afore¬ 
said said maps with such alterations and amendments, if any, as 
they shall deem necessary and proper. The said Court after such 
determination shall direct said map or plan, either with or without 
such alterations as shall have been made to be recorded and thence¬ 
forth the said map or plan so recorded, shall be taken or allowed for 
the purposes herein mentioned and contained, and the lines so ap¬ 
proved shall forever after be deemed, adjudged and taken firm and 
stable for the purposes aforesaidV 

And your Orator further shows that Commissioners were duly 
appointed by said District Court of the County of Allegheny, in the 
State of Pennsylvania, as provided in said statute; that after quali¬ 
fying, as required by said Act, said Commissioners did proceed 
in the manner prescribed by said Act to ascertain, determine, fix 
and mark the lines of actual ordinary high water and the lines of 
actual ordinary low water as said lines then existed along the shores 
of the said Ohio River and of the said Brunot’s Island; and, as re¬ 
quired by raid Act, after having completed surveys, did cause a cor- 
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;pect map or plan of the same, showing the said lines of low and high 
water mark, to he made, and returned the same, duly authenticated 
by their respective signatures and that of the Surveyor, to the said 
^District Court, which Court, after having given due notice and af¬ 
forded proper opportunity to all parties interested 'to present ob¬ 
jections, if any they should have, to the location nf said high and 
said low water lines, did adjudge and determine that the same as 
fixed and ascertained in said map or plan, should he and were fully 
and finally established; and said lines were fixed and located by 
said -Commissioners exactly in accordance with the then existing 
actual ordinary high and low water marks on said shore, and your 
‘'Orator respectfully submits that the lines so approved, became, and 
were, the final and stable boundary lines between the property of 
the owners of said Brunot’-s Island and the land under water be¬ 
longing to the City or Corporation of Pittsburgh, as provided 
'5 in said Act of Assembly, and that all the land, whether 
under water -or above water, inside and landward of said 
lines thus fixed by said -Commissioners, became the property of the 
then owners of said Brunot’s Island, and that by virtue of the said 
Act of Assembly of the State of Pennsylvania and the said proceed¬ 
ings taken by said Commissioners, and especially the establishing 
by them of said high water line, the right of the owners of said 
BrunoPs Island to any accretions to said island, beyond said Com¬ 
missioners 5 Line was taken away, and at the same time the said 
Commissioners 5 'Line being the permanent boundary aforesaid of 
said island, the said owners were no longer subject to any loss or 
diminution of said land by reason of the same being submerged or 
covered by water whether through the avulsion of floods or freshets 
or through gradual erosion; that is to say, the imperceptible wash¬ 
ing away of the shore. 

And your Orator further avers that by means of the successive 
conveyances hereinbefore referred to, said island including any 
'submerged part, passed to., and is the property of your Orator. And 
your Orator files herewith a copy of the said man or plan of the said 
Commissioners, showing the location of said high water line as fixed 
by them, with the dotted lines upon it showing the Harbor Lines 
fixed by the Secretary of War, as hereinafter set forth, marked “Com¬ 
plainant's . Exhibit B; 55 and prays that the same may ;be taken as .a 
part of this Bill of Complaint. 

IV. 

Further complaining your Orator shows unto your Honors that 
subsequent to the establishment in 1865 by said Commissioners of 
the line of high water mark, as aforesaid, a considerable amount of 
the soil of the shore of said BrunoPs Island on the so-called back 
channel, within the said high water mark was washed away 
S from time to time by heavy floods and freshets, so that a 
large part of the upland of the island, that is the land above 
high water mark, became and was overflowed and slightly sub¬ 
merged -by water, but said land was not submerged to an extent 
‘sufficient to permit of navigation of any kind, thereover. 
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Some years ;ago the United States Government, in the interest of 
navigation and in order to increase the depth of water in the harbor 
of Pittsburgh, caused a dam to be constructed across the Ohio River 
;a short ^distance below said Brunot’s Island known as the Davis 
Island Dam. 'The ieffect of this dam was to very decidedly increase 
the >depth of 'the water in the channel back of Brunot’s Island, and 
to cause the water-of the river to flow higher upon the land of your 
Orator, ;and to submerge same to a far greater extent and in fact to 
make said water which submerged your Orator’s land navigable at 
certain times, and for' certain purposes, which water was not navi¬ 
gable before the construction of said dam. 

y. 

And your Orator -now shows unto your Honors that heretofore, to 
wit, on or about the 29th day of January, 1895, the Honorable 
Daniel S. Lamont, then 'Secretary of War for the United States, 
claiming to act by authority and in pursuance of Section XII of 
the Act of Gongress of the United States, approved September 19., 
1890, entitled “An Act making appropriation for the construction, 
repair and preservation of certain public works on Rivers and Har¬ 
bors and for other purposes,” did fix and establish a Harbor Line 
along the shores of said Brunot’s Island, as shown upon the map 
-constituting said Exhibit B. That the said Secretary of War, being 
informed of and knowing the fact, that the said shore of the said 
Brunot’s Island had been washed away by floods and freshets, 
7 and the land partly submerged, as hereinbefore set forth, and 
claiming to have the right so to do established said Harbor 
Dine over and across your Orator’s land, in so far as said line runs 
within the 'Commissioners’ High Water Line, and laid out said 
Harbor Line with appropriate monuments to indicate the course 
thereof. 

VI. 

Your ^Orator further alleges that although said submerged land 
was -generally covered by water, it was not ordinarily navigable 
water, and does not and has never constituted, nor does it now con¬ 
stitute a part of the public navigable waters of the United States, and 
that no authority was conferred or intended to be conferred by said 
AeUoUGongressbf September 19, 1890, upon the said the Honorable 
•Secretary <of War to -regulate nr interfere with the use of said land 
by the < establishment of harbor 'lines for or upon the same, and to 
•enforce the observance, as hereinafter shown, the said defendant has 
>acted and is acting in excess of and beyond any authority conferred 
upon him by said Act, or any lawful authority in the premises. 

Your‘‘Orator further avers that even if said water, which has sub¬ 
merged the -said land of your Orator, was in fact part of the public 
navigable waters of the United States which had flowed upon the 
land of your Orator and -submerged it without being rendered thus 
navigable by the construction of said dam as the proximate cause 
thereof, as hereinbefore set forth, that the said the Honorable Secre¬ 
tary *of ’War had no bright to 'run said line over said land, and thereby 
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to deprive your Orator of the use and enjoyment thereof, as here¬ 
inafter stated. 

And your Orator is advised, and so states, that it now has as at 
all times it had the right to repair the damage caused by said floods 
and freshets, and the backing up and overflowing of said 

8 land, and to reclaim said submerged part as it might need the 
same by expelling the water therefrom and filling thereon or 

by piering and wharfing, keeping at all times within the lines of the 
part that had been torn away by the violence of the waters. 

VII. 

Your Orator further says that on February 23, 1907, the defend¬ 
ant, the Honorable William H. Taft, Secretary of War, claiming to 
have authority so to do by virtue of Section XI of the Acts of Con¬ 
gress, approved March 3, 1899, which is in the exact language of 
the 12th Section of the aforesaid Act of 1890, and notwithstanding 
the opposition and earnest protest of your Orator, undertook to, and 
did, approve and sanction a change in the establishment of the Har^ 
bor Line of 1895 along the back channel of the Ohio River at 
Brunot’s Island, hereinabove referred to 'as having been fixed by the 
Honorable Daniel S. Lamont, Secretary of War. 

# It appears from the report, of Major Sibert, the United States En¬ 
gineer stationed at Pittsburgh, who reported to the Honorable the 
Secretary of War, (the defendant) advising the change in the Har¬ 
bor Line of 1895, that conditions of high and low water had not 
changed since 1895, but that as at a portion of said shore the 1895 
Harbor Line ran several hundred feet outside high water mark as it 
then existed, that it seemed advisable to change said Harbor Line 
so as to coincide with the actual high water mark. This change was 
made as indicated on the plat filed herewith, above referred to and 
marked Complainant’s Exhibit B. 

A certified copy of said report, with the order of the Secretary of 
War, dated February 23, 1907, confirming and approving the same 
and establishing said Harbor Line of 1907, is herewith filed marked 
“Complainant’s Exhibit 0,” and prayed to be taken as part hereof. 

9 VIII. 

Further complainant your Orator shows unto your Honors that 
recently, in order to facilitate the delivery of coal for the operation 
of a power-house for the manufacture of electricity, constructed on 
said island; your Orator desired to reclaim and use a part of it which 
had been covered and partly submerged by water, by establishing 
a poal-wharf at a point on the back channel of the Ohio River on 
said Brunot’s Island, where both the harbor line of 1895 and the 
harbor line of 1907 run some distance landward of the said State 
Commissioners’ high water line. According to the plans for said 
wharf prepared for your Orator by its engineers, the said wharf or 
pier will extend out over your Orator’s land, but crossing both of said 
harbor lines to the said Commissioners’ high water line. While 
your Orator, was engaged in perfecting said plans, the said defend¬ 
ant, through his representatives, to wit, the Engineer Officer of the 
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United States Army at Pittsburgh, declared to your Orator that it 
had no right to build upon its said land across either of the said 
harbor lines, and notwithstanding the fact that said harbor lines ran 
over, and do run over the land of your Orator above the high water 
line as established by the said State Commissioners, the said defend¬ 
ant, through his said agent and representative refuses to allow your 
Orator to reclaim its land or to build its wharf upon its land outside 
of the harbor line of 1907, and threatened that if it undertook to 
do so, he would prevent it and cause your Orator to be prosecuted 
and its employees to be prosecuted and fined by the authorities of 
the Federal Government for said violation of the said Acts of Con¬ 
gress, approved September 19, 1890, and and March 8, 1899, here¬ 
inbefore referred to, said action being taken by the said defendant 
upon the pretended authority of the said Acts of Congress, 

10 above referred to, and your Orator believes and charges that 
it will be subjected to criminal prosecution in each and every 

attempt on its part to reclaim and use any and all parts of the island 
which hitherto have been torn away by the violent and unusual 
action of the water. 

Moreover your Orator avers and charges that even if the Secretary 
of War had authority to lawfully fix and establish the said Harbor 
Line of 1895, as fixed and established by him, in virtue of said Act 
of Congress approved September 19, 1890, yet in doing so he ex¬ 
hausted the power .and authority to establish a Harbor Line at that 
place contained in said Act, and said Act confers no power or author¬ 
ity whatsoever upon the then Secretary of War, or the present Secre¬ 
tary of War (this defendant) to change or disestablish said Harbor 
Line of 1895 and establish the new Harbor Line of 1907, but the 
pretended establishment of the said Harbor Line of 1907 is abso¬ 
lutely unauthorized and without warrant at law on the part of said 
defendant. 

IX. 

Further complaining your Orator shows unto your Honors that 
because of the severe penalties prescribed by said Act of Congress, 
approved September 19, 1890, and said Act of Congress approved 
March 3, 1899, amendatory thereof, for the construction or erection 
of any buildings or wharves or piers outside of any harbor line 
established by the Secretary of War, and by reason of the aforesaid 
threats of the defendant to cause your Orator and its servants and 
agents to be prosecuted and subjected to said penalties and punish¬ 
ments in the event of your Orator carrying out its said plan to re¬ 
claim said submerged land by placing upon it the structures afore¬ 
said, and because of the intention of said defendant to carry out said 
threats, and the belief of your Orator that defendant wil] do so, your 
Orator is prevented from making any use whatever of its said prop¬ 
erty, and your Orator is advised and so charges that said 

11 action on the part of said defendant in establishing said har¬ 
bor lines and in threatening to prosecute your Orator as 

aforesaid and preventing your Orator from using its said property, 
constitutes a taking of said property for public use without just 
compensation in violation of the rights of your Orator or as secured 
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by the Fifth Amendment to the Constitution of the United States 
and- that any endeavor on the part of your Orator, so long as said 
harbor line remains unmodified and in effect, will subject your 
Orator to a multiplicity of criminal prosecutions, and your Orator is 
advised and says that the said harbor line, under the circumstances 
and by reason of the facts aforesaid, have become and are a cloud 
upon your Orator’s title to said lands. 

X. 

And your Orator further complains and says that owing; to the 
establishment of said Harbor Lines as above set forth, and' owing 
to the action of the Honorable the Secretary of War, his - representa¬ 
tives and his agents in preventing your Orator from using' and 
enjoying his said land outside of said Harbor Lines, that this his 
said land, by the sanction of the said action of the Secretary of War; 
will from now on be used by the public, seeking to navigate the 
water which has submerged same, unless relief be afforded your 
Orator by this Honorable Court, and that thereby your Orator in 
the course of time will suffer irreparable damage by the creation in 
the public of prescriptive rights thereto. 

XI. 

Your Orator further shows that the land outside of said harbor 
line of 1907 belonging to your Orator and of the use and benefit of 
which your Orator has been deprived, and is being deprived by the 
action of the defendant, as aforesaid, is in excess of 12 acres 
12 in extent and is of a value of more than $5,000.00 per acre. 

XII. 

That your Orator is without any adequate or complete remedy at 
law, and that the interposition of a Court of Inquiry is required for 
its protection in the premises. 

To the end, therefore, that the defendant may answer this- amended 
Bill of Complaint and that a decree may be passed by this Honor¬ 
able Court adjudging and declaring— 

(a) That the Harbor Line established in the year 1895 by the 
then Secretary of War in so far as the same encroaches upon- the 
land of your Orator inside of high water mark as established by said 
State Commissioners be declared null and void, and the action of 
the Secretary of War in establishing the same to- that extent, be 
annulled and cancelled. 

{b) That, the Harbor Line established by the defendant in the 
year 1907, in so far as it encroaches upon the land of your Orator 
as the boundaries of said land were fixed by said State Commis¬ 
sioners be adjudged and declared to be null and’ void, and the said 
order of the defendant of the 23rd day of February, 11107,- ratifying 
and approving the report establishing said Harbor Line, bead judged 
and decreed to be null and void. 

(c) That by perpetual injunction on final decree, the defendant, 
Honorable William H. Taft, Secretary of War as aforesaid, all' of 
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his agents, attorneys, servants and representatives he perpetually 
enjoined and restrained from instituting or causing to be instituted, 
any criminal proceedings against your Orator or its agents or serv¬ 
ants, because of its reclamation and occupation of said land or the 
building thereon of your Orator, or its agents or servants, 
13 or from otherwise interfering with your Orator’s use and 
occupation of said land. 

And that your Orator may have such other and further relief 
as its case may require, may it please your Honors to grant unto 
your Orator the writ of injunction, addressed to the said defendant, 
the Honorable William H. Taft, Secretarv of War of the United 
States, restraining and prohibiting the said defendant, his agents, 
servants and attorneys in the manner aforesaid; and also a writ of 
subpoena, addressed to the said defendant, commanding him on a 
day certain to appear and be in this Honorable Court to answer this 
Bill of Complaint and abide by and perform such orders and decrees 
in the premises as to this Court shall seem proper and meet accord¬ 
ing to the principles of equity and good conscience. 

PHILADELPHIA COMPANY, 

By J. H. REED, President. 

A.ttest * 

[seal.] W. B. CARSON, Secretary. 


WM. L. MARBURY, 

Of Counsel. 


REED, SMITH, SHAW & BEAL, 
MARBURY & GOSNELL, 
MORGAN H. BEACH, 

Solicitors for Complainant. 


(Endorsed.) 

We consent to this filing of the within amended bill, protesting 
all questions of jurisdiction. 

23 Jan., 1908. 

DANIEL W. BAKER, 

U. S. Attfy. 

STUART McNAMARA, 

AssT 17. S. Att’y. 


14 Complainant's Exhibit A. 

Filed September 11, 1907. 

Rob't Eliott & Elie Williams, Exd. 

The Commonwealth of Pennsylvania to all people to whom these 
presents shall come, Greeting: 

Whereas, upon the Application of John Hamilton of the County 
of Alleg-miy, the Right of Preemption to a certain Island in the 
jRiver Ohio , in the County aforesaid commonly called or known by 
the name of Chartiers, or Hamiltons Island, containing, one hun- 
■ dred & thirty six acres & twenty one perches of land was granted 
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to him by our Supreme Executive Council on his paying for the 
same at the rate of fifty shillings per acre in Certificates of this 
State—And whereas the purchase money at the rate aforesaid 
amounting to the sum of three hundred & forty Pounds , six shill¬ 
ings & three pence has been fully paid into the Office of our Receiver 
General, as by his certificate dated the twelfth day of the present 
month appears—& whereas the said John Hamilton by an Instru¬ 
ment in writing under his hand & Seal duly executed bearing date 
on the twenty ninth day of December in the year of our Lord one 
thousand seven hundred & eighty nine conveyed all his right & 
title of in & to the said Island, unto Robert Elliott & Elie Williams 
of the said County, in fee simple. Now know ye that we for & in 
consideration of the said sum of Three Hundred & forty pounds 
six shillings & three pence in certificates of this State duly 
15 paid as aforesaid, have given, granted & confirmed & by 
these presents, do give, grant & confirm unto the said Robert 
Elliott & Elie Williams their Heirs & Assigns the aforesaid Island, 
Situate in the River Ohio , in the County aforesaid containing 
one hundred & thirty six acres Sc twenty one perches of land be the 
same more or less with all the rights, privileges & appurtenances 
thereto belonging. To have & to hold, the said Island hereby 
granted with the appurtenances unto the said Robert Elliott & Elie 
Williams their heirs & assigns to & for the only proper use, benefit 
& behoof of the said Robert Elliott & Elie Williams , their heirs & 
assigns forever according to the Acts of Assembly in such case made 
& provided— 

Witness His Excellency Thomas Mifflin , Esqr., President of our 
Supreme Executive Council who by virtue of certain Powers & au¬ 
thorities to him for this purpose granted hath hereunto set his Hand 
& caused Our Great Seal to be hereunto affixed in Council at Phila¬ 
delphia, this thirteenth day of March in the Year of Our Lord one 
thousand seven hundred Sc ninety & of the Commonwealth, the 
Fourteenth. 

( I-rolled 16th March 1790.) 

THOS. MIFFLIN, [s.] 


.Attest * 

^ CHARLES BIDDLE, Sec’y. 


(Endorsed.) 


In testimony, That the within is a copy of a Patent as Recorded 
in Patent Book P Volume 17 page 117 remaining in the De- 
Hi partment of Internal Affairs of Pennsylvania, I have here¬ 
unto set my hand and caused the Seal of said Department 
to be.affixed, at Harrisburg, this third day of September A. D. 
11)07. 

[seal.] HENRY HOUCK, 

Secretary of Internal Affairs. 

Oompared by— 

J. 0. KIRK. 

R. C. DE WALD. 


(Here follows map marked p. 17.) 
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18 Complainant's Exhibit C. 

Filed September 11, 1907. 

United States (Vignette) of America. 

War Department, Washington, May 17, 1907. 

I hereby certify that the attached are true copies of papers of 
record in the office of the Chief of Engineers, United States Army. 

FREDERIC V. ABBOT, 

Acting Chief of Engineers. 

Be it known that Frederic V. Abbot, who signed the foregoing 
certificate, is the Acting Chief of Engineers, United States Army, 
and that to his attestation as such full faith and credit are and 
ought to be given. 

In witness whereof I have hereunto set my hand, and caused the 
seal of the War Department to be affixed, on this Seventeenth day 
of May one thousand nine hundred and Seven. 

[seal.] ROBERT SHAW OLIVER, 

Asst. Secretary of War. 


19 Harbor Lines at Pittsburg, Penna. 

United States Engineer Office, 
Custom House, Cincinnati, Ohio, January 22, 1895. 

Brig. Gen. Thomas L. Casey, Chief of Engineers, U. S. Army, 
Washington,. D. C. 

General : The Board oh Engineer Officers constituted by S. 0. 
No. 87, H. Q, C. of E., December 20, 1890, as amended by S. O. No. 
3, par. 11, A. G. O., January 5, 1892, by S. 0. No. 50,- H. Q. C. of 
E., October 15, 1892, and by S. 0. No. 18, par. 2, H. Q.. C. of E., 
April 24, 1893, to consider and report on the subject of harbor lines 
in Pittsburg harbor, and on both sides of the Ohio River as far 
down as Davis Island Dam, have the honor to submit the following 
report. 

At the outset, it would seem proper to state some of the circum¬ 
stances which have caused such length of time to be consumed in the 
proper investigation of, and report on what has been found to be a 
very complex problem. 

it was assumed that a fair solution of the problem of fixing the 
harbor lines would consider the wishes, as nearly as possible, of all 
parties interested in the matter, which included properly owners on 
the banks and river interests. This of course necessitated many 
compromises, as in many cases, interests were conflicting. The in¬ 
dustries lining the banks of what is called the harbor of 

20 Pittsburg, at the present day, are of national importance. 
Many of them, involving investments of hundreds of thou- 
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sands of dollars, are built on made ground, far within the original 
bed of the river; and, to arbitrarily set back the bank lines, in such 
cases, might cause an immense loss to vested interests. On the other 
hand, the continued encroachments in the bed of the river have 
undoubtedly increased the cost and danger of shipping by river, 
particularly at high stages of water; and changed the flow of floods. 
The Pittsburg coal shipping industry, which sends its coal to market 
by river, is the greatest in the country. To paralyze this, is to injure 
the entire Ohio and lower Mississippi valleys. 

The Board, therefore, determined that it would be necessary to 
construct accurate maps on a large scale, based on accurate surveys 
of each river, within the adopted limits. These would show exactly, 
the existing state of affairs, viz: height of bank at various points 
above low water, contour of river, and location of all existing plants, 
railroads and bridges. The total length surveyed by river is about 
26 miles, or 52 miles of bank line; and to secure the requisite ac¬ 
curacy in the field work and plotting of the maps, a long time, and 
considerable expenditure of money was needed. Meantime all par¬ 
ties concerned were to leave everything in status quo. 

Next it was necessary to obtain the opinions of all parties con¬ 
cerned. As might be expected there were many; and from the 
mass of conflicting claims, to work out a feasible plan has required a 
great deal of study, and in a number of cases it was found advisable 
to change lines after they had been laid down. In addition 

21 to this, but one member of the original Board still remains, 
(it having been necessary to change the senior member once, 

and the junior twice) and the Assistant Engineer in immediate 
charge of the work was seriously ill for a number of months. 

History.—The Board first met in open session at Pittsburg on 
January 6, 1891, the three members at that time being Lieut. Col. 
W. E. Merrill, Maj. D. W. Lockwood, and Lieut. C. E. Gillete, Corps 
6f Engineers, U. S. A. 

After a preliminary consideration of the subject the Board 
directed the surveys and preparation of the maps, and adjourned. 

The surveys and maps having been completed, other public meet¬ 
ings were held at Pittsburg, November 8 and 9, and December 20 
and 21, 1898, the membership of the Board being the same as at 
present. At these meetings, all parties interested, were requested to 
explain by drawings, or otherwise, what was desired. A public ex¬ 
amination of the bank lines was made by the Board, December 21, 
1898. Representatives of the Pittsburg Coal Exchange, and of the 
leading manufacturing industries and railways were present at all 
public meetings, and presented their views both orally and in 
'writing, but many parties interested in the subject did not appear at 
these meetings, and presented their claims afterwards. 

Subsequently numerous meetings were held at Cincinnati, for dis¬ 
cussion and study, and in order to obtain a satisfactory solution of 
the problem. A detailed description of the facts and prin- 

22 ciples which guided the Board, may not only prove valuable 
for future reference, but is necessary to properly understand 

its conclusions in the present case. 
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Limits of Harbor Lines.—The harbor of Pittsburg, along both 
banks of which the lines are to be established, is considered to ex¬ 
tend up the Monongahela River from its mouth to the City limits of 
Pittsburg or the Homestead Bridge; and up the Allegheny to the 
public water works. The City limits of Pittsburg extend somewhat 
higher up on the Allegheny than these water works, but the river 
banks are practically unoccupied beyond, and to terminate the lines 
there appears satisfactory to every one. On the Ohio, the lines are 
required to be established, on both sides, as far down as Davis Island 
Dam. 

Local Characteristics.—The Allegheny and Monongahela Rivers, 
which unite to form the Ohio at Pittsburg, rise in districts widely 
separated, one in central New York, the other in southern West Vir¬ 
ginia. The climatic and other features of the two river basins differ 
materially, and the resulting effects at Pittsburg and vicinity are ex¬ 
tremely variable. The manufactories and railroads occupy a strip 
of comparatively low ground, lining the river banks, and which was 
originally only a few hundred feet wide. Back of this, on both sides 
of each river, rise precipitous hills, from three to six hundred feet 
high. The Point at Pittsburg was probably at an early day low 
ground, subject to overflow at ordinary stages. The Allegheny is at 
present an open river, but within the limits here considered, will 
soon be converted into a pool at low water by the construction 

23 of the dam at Herr Island. The Monongahela is canalized 
for a considerable distance, Lock No. 1 being located about 2 

miles above the Point Bridge. Pool water below is maintained by 
the Davis Island movable dam, which gives about 6.0 feet on the 
Market Street gauge. 

Encroachments.—There being a lack of good sites, suitable foT 
buildings and transportation facilities along the rivers, it early be¬ 
came the practice to get rid of the refuse of mills by filling up the 
low bottoms where any existed, and afterwards by filling the river 
bed itself. Loud complaints of this proceeding were made by the 
river men, and resulted in the establishment by the State of Penn¬ 
sylvania in 1858 of a Commission to fix lines, in the endeavor to 
keep these encroachments within bounds. Little or no attention, 
however, seems to have been paid to these old state lines. A com¬ 
parison of the maps of the present day with those of an earlier date 
shows astonishing encroachments on the river bed, made by enter¬ 
prising manufacturers determined to increase their acreage and, at 
the same time, dispose of their refuse. The railroads, also, have 
taken their right of way out of the river, and have gradually con¬ 
verted their trestling into solid ground. 'Between 6th and 15th 
Streets, Pittsburg, the width of the Monongahela River has been re¬ 
duced one-half, at other points about 30 per cent, and in one case 
a public levee has been occupied and entirely destroyed, the filling 
being continued outside, until two openings between piers of a neigh¬ 
boring bridge, and through which the river at low water always 
. passed, have been permanently closed. Above and below 

24 Lock No. 1, Monongahela River, through winch all the coal 
traffic passes, the encroachments have almost entirely closed 
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the entrance to the inner and larger Lock. On the Ohio, the en¬ 
croachments are less serious, but, in the vicinity of the Glass House 
Ripple, they have caused a great deal of complaint. 

Demands of Navigation Interests,—In general, representatives of 
the navigation interests stated, that if the lines were located so as to 
prevent future filling, and certain extremely bad points were re¬ 
moved, they would be satisfied; but they demanded that the indenta¬ 
tions of the bank lines, at high as well as low water, should be pre¬ 
served as far as possible, on the ground that they were absolutely 
needed as harbors for the handling of their flats at various stages of 
the river. Property owners did not violently object to this basis of 
compromise, but there were a number of cases where a still further 
filling was desired. Where it was deemed absolutely necessary, and 
in jury to navigation would not result, this has been provided for in 
the location of the lines. 

Methods pursued in location of Lines.—After giving careful con¬ 
sideration to all conflicting claims, it was not difficult to locate the 
lines roughly on the ground as it exists. But this is a small part of 
the problem. The main question is how to establish the bank lines 
so that they shall be absolutely fixed for all time, and their location 
easily found. The importance of this matter becomes evident, if 
one attempts to lay down the old state lines from their vague descrip¬ 
tion. 

The following general principles governed the Board in 

25 their conclusions on this subject: 

Mist', the lines should be plainly and simply describable, 
in order to avoid legal controversy. This permits only the use of 
regular plane lines and curves, .and the Board decided to employ 
none except those having straight lines or circles for their horizontal 
projections. 

Second, not merely a line is needed but the bank slope must be 
defined up to at least ordinary high water mark. This can be done 
by establishing a second line at a known difference of elevation from 
the first, or by assuming a bank slope. The first plan was used by 
the old State Commission, but the Board decided to adopt generally 
the second, as being less confusing on the map. The slope usually 
assumed is that of one on three, which was believed to be safe with 
the material here used for filling. The only cases of the use of two 
lines are where it was deemed best to vary from this fixed slope, as 
at the entrance of Lock No. 1, Monongahela River, and "at public 
levees ; At such points, the slope is in some places determined by 
two lines, shown in projection on the maps, and whose difference 
of elevation is assumed to be 20 feet. 

Third, the regulating line, in order that its relation to the top of 
existing banks may be clearly understood on the maps, should be, 
approximately in a water surface for an adopted reading on some 
well established gauge; and the greatest complication of all arises 
from the fact that this water surface cannot be assumed as horizontal 
and any line adopted will never show the water surface for a given 
gauge reading but once, unless the same conditions are re- 

26 peated, which is particularly unlikely at Pittsburg where 
three rivers affect the result. The gauge adopted"bv the 
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Board is the old established one, in the Monongahel'a River, at the 
foot of Market Street, Pittsburg, its zero being quoted in the Signal 
Bureau Reports, as 696.986 feet above sea level. 

Fourth, what water surface is assumed as the regulating line, is 
of minor importance, but there are advantages in taking a high 
stage rather than a low one. By so doing, the line will usually be 
out of water, and if cross dams exist in the river, they may be con¬ 
sidered as drowned, thus allowing the use of a single gauge for the 
entire harbor. In the present case, if a low water line was adopted, 
it would necessitate the use of two gauges, one above and the other 
below Dam No. 1, Monongahela River. The Board therefore as¬ 
sumed throughout, a reference line lying as nearly as possible in a 
plane tangent to the water surface, when the Market Street gauge 
reads 20.0 feet. 

Fifth, to continue the bank slope of one on three indefinitely above 
ordinary high water would be absurd, as, in many cases, this would 
cut off the tops of existing buildings and prevent building on the 
slope. The Board, therefore, concluded to carry the slope only up 
to the 20 foot stage, ordinary high water, the top of the slope being 
the reference line. This stage is usually not much exceeded in 
floods, and then only for a few days. Any slope up to the vertical, 
can be allowed at points above this limit. 

Sixth, the lines, being purely imaginary, must be located 

27 and described so that no variation is possible; and a mere 
horizontal projection on an official map is not sufficient. 

Two horizontal coordinates and one vertical, all referring to fixed 
origins, are absolutely necessary. 

The Board adopted for their horizontal coordinates a system of 
offsets from secondary base lines, which last could be located from 
certain fixed primary bases, marked by permanent monuments. 

It still remained necessary to obtain the vertical coordinate. As 
previously explained, the water surface adopted represented only 
one slope of the many possible for a given gauge reading, and to be 
known, its elevation above a fixed plane of reference should be given, 
at different points. To permit the use of the water surface at any 
stage, by simply allowing for the difference of reading on the adopted 
gauge, would only multiply the error; for it would not merely assume 
that a given gauge reading always corresponds to a given slope, but 
also that the rivers rose at all points exactly the same amount. This 
is so far from the truth, that at the same point, at different times, 
results might be obtained differing by several feet; and every foot in 
elevation means three feet horizontally. The Board was, therefore, 
forced to decide that points of the reference lines should be connected 
with permanent bench marks in the rear, and these last, with each 
other, and with the Market Street gauge, by accurate lines of level. 
These bench marks should be on permanent monuments, available 
for the use of neighboring property owners at any future time. 

Conclusions.—The Board would therefore recommend: that 

28 the continuous black line, shown in projection, along each 
shore, on the official maps, be adopted as fixing the limits of 

the top of the bank slopes in Pittsburg harbor, along the banks of 
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the Allegheny, Monongahela and Ohio Rivers; that below this line 
a slope of one on three be adopted, except as hereinafter noted; this 
slope to be carried to the bottom of the river; that, in the exceptional 
cases, where a different slope is required, an additional outer line to 
fix the plane of the slopes, and shown in horizontal projection on the 
maps, be used; its reference being assumed as 20 feet below that of 
the upper or main harbor line; that within the limits names, and in 
front of the adopted slopes, no obstacle to the free flow of the water 
be permitted. 

If the lines laid down by the Board are approved, it is recom¬ 
mended that the Board be authorized to have the necessary surveys 
made and monuments placed, to mark base lines to which the harbor 
lines may be referred, and an additional sheet or sheets will be added 
to the maps with necessary descriptions. 

Respectfully submitted: 

AMOS STICKNEY, 

Lieut. Colonel of Engineers, TJ. S. A. 

D. W. LOCKWOOD, 

Major of Engineers, U. S. A. 

H. E. WATERMAN, 

1st Lieut, of Engineers, U. S. A. 

29 1st Indorsement. 

Office Chief of Engineers, 

U. S. Army, January 26, 1895. 

Respectfully submitted to the Secretary of War. 

The subject of the establishment of harbor lines for Pittsburg 
Harbor, and for both sides of the Ohio River as far down as Davis 
Island Dam, has been under consideration by a Board of Engineer 
officers since December 20,. 1890. The delay in making report has 
been due to the complex nature of the problem of fixing upon lines 
that would as near as possible meet the wishes of all parties interested 
in the matter. Conflicting interests necessitated many compromises, 
involving a great deal of study and a number of changes after lines 
had been agreed upon. 

The Board has been careful and thorough in its consideration of 
the subject and submits the within report with a drawing, in 21 
sheets, to which attention is respectfully invited. The Board recom¬ 
mends: 

“That the continuous black lines, shown in projection, along each 
shore, on the official maps, be adopted as fixing the limits of the 
top of the bank slopes in Pittsburg harbor, along the banks of the 
Allegheny, Monongahela and Ohio Rivers; that below this line, a 
slope of one on three be adopted, except as hereinafter noted, this 
slope to be carried to the bottom of the river; that, in the exceptional 
cases, where a different slope is required, an additional outer line to 
fix the plane of the slopes, and shown in horizontal projection on 
the maps, be used; its reference being assumed as 20 feet be- 

30 low that of the upper or main harbor line; that within the 
limits named, and in front of the adopted slopes, no obstacle 
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to the free flow of the water he permitted.” The Board further 
recommends that if the lines are approved, authority be given to 
have the necessary surveys made and monuments placed, to mark 
base lines to which the harbor lines may be referred. 

I concur in the views of the Board and recommend that the lines 
as laid down by the Board be approved, and that the Secretary place 
his approval both upon this report and upon the title sheet of the 
drawing. 

THOS. LINCOLN CASEY, 

Brig. Gen., Chief of Engineers. 

2d Indorsement. 

War Department, January 29, 1895. 

Approved as recommended by the Chief of Engineers. 

DANIEL S. LAMONT, 

Secretary of War. 

War Department, 

Office of the Chief of Engineers, 

Washington, July 23, 1906. 

Hon. Wm. H. Taft, Secretary of War. 

Sir: 1. In letter of August 23, 1904, herewith, request is made 
by The Pittsburgh Coal Exchange for a modification of the 
31 existing harbor lines on the back channel of the Ohio River 
at Brunot Island, just below Pittsburg, Pa. 

2. The present fines at Pittsburg were approved by the Secretary 
of War January 29, 1895, and were determined by a Board of Engi¬ 
neers after extended study and investigation. The adopted lines 
followed quite closely the actual high-water banks of the rivers form¬ 
ing the harbor of Pittsburg, except in the channel back of Brunot 
Island, where the fine at certain places is from 150 to 300 feet river- 
ward of the pool fine of the Davis Island Pool. 

3. Advantage has not been taken by all riparian proprietors of 
their privilege to build out to the established harbor fine, and experi¬ 
ence has shown the desirability of retaining as much as is reasonably 
possible of the natural width of the river between its high-water 
banks, in order to avoid aggravating the conditions disadvantageous 
to navigation which even now are felt with the river in flood. 

4. At the point where it is proposed to modify the harbor lines 
the river bed is in essentially the same condition as it was at the time 
the present fines were established, and it is believed that any material 
contraction of this channel would result in injury, and produce con¬ 
ditions detrimental to navigation and harborage. 

5. The changes proposed consist in withdrawing „the existing fine 
landward toward Brunot Island at the upper end and toward the 
south shore, or mainland in the vicinity of Chartiers Creek at the 
lower end of the island. It is also proposed to leave an opening in 
the line at the mouth of Chartiers Creek, a small navigable tributary, 
where formerly a continuous line was drawn, 

3—1982a 



PHILADELPHIA COMPANY, A COUP. OP PA., VS. 



32 6. These proposed changes have been carefully considered 

by the local engineer officer, and thoroughly discussed by 
the interested parties at a public hearing, and appear to be acceptable 
to all parties except the Philadelphia Company, the present owner 
of Brunot Island. 

7. The objections urged by these parties are in the main briefly 
stated as follows; First, that the Secretary of War once having es¬ 
tablished a harbor line has, under the law, no authority to modify 
or change it; second, that the change in harbor line in front of their 
property would, if made, deprive them of a portion of their property, 
or at least, cast a cloud upon the title of the company to the area 
immediately affected. It is believed that these objections should 
not obtain. With reference to the latter objection it may be said 
that it is the opinion of this office that the establishment of harbor 
lines neither creates nor destroys any proprietary rights; but merely 
fixes a limit beyond which structures injurious to the interests of 
navigation will not be permitted. The location of such lines in 
some cases, therefore, may grant a valuable privilege, but confers 
no inherent right. 

8. As opposed to the first objection, I beg to invite attention to 
an opinion of the Attorney-General of June 8, 1899, in which it is 
held that the Secretary of War has the power to modify, as well as 
establish, harbor lines, if in his judgment, such action is required in 
the interest of commerce and navigation “even though its exercise 

should injuriously affect riparian owners and their property” 
83 (W. D. 1565/8, 1899). 

9. In the present case the proposed modification is re¬ 
quested in the interest of commerce and navigation, and in the 
opinion of the district officer, such changes are necessary in pre¬ 
serving and protecting the harbor of Pittsburg. 

10. Concurring in the views of the local officer, I recommend that 
the modified harbor lines delineated and described on the accom¬ 
panying tracing be approved by the Secretary of War, and that the 
Secretary indicate his approval on said tracing, which has been 
prepared for his signature. 

11. In addition to the protest and argument against the action 
above recommended, attention is respectfully invited to a request of 
the attorneys of the Philadelphia Company for a hearing before 
final action in the matter, and to letter of the Assistant Secretary of 
War notifying them that they would be advised upon receipt of the 
report of this office. It is suggested, if the Secretary of War decide 
to accord them a hearing, that representatives of the river interests 
and of The Pittsburg Coal Exchange be permitted to be present and 
express their views. 

Very respectfully, 

* A. MACKENZIE, 

Brig. Gen., Chief of Engineers, U. S. Army. 
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34 The Pittsburg Coal Exchange, 

No. 8 Market St., 
Pittsburgh, Pa., August 23rd, 1904. 

Major W. L. Sibert, Corps Engineers, U. S. A., Pittsburg, Penn’a: 

Dear Sir: Every flood in our local streams shows very clearly 
that there is not sufficient outlet for the accumulated waters of the 
Allegheny and Monongahela Rivers under present conditions, not 
to mention the conditions that will undoubtedly prevail if filling is 
ever made out to the harbor lines established by the Board of Engi¬ 
neers for the Pittsburg harbor several years ago. 

As is a matter of common knowledge and as mentioned in the 
report of the board above referred to, the rivers in the vicinity of 
Pittsburg have been narrowed from one-fifth to nearly one-half their 
original and natural width by encroachments made by mills, rail¬ 
roads, &c. This contraction of the streams was directly responsible 
in the ice break-up last January, for the loss to river commerce 
amounting to hundreds of thousands of dollars. 

The conditions at present are exceedingly bad, but to keep them 
from getting worse, we would respectfully ask that the harbor lines 
established by former official action, along the back channel side of 
Brunots Island be changed and moved back towards Brunots Island, 
approximately as shown by the blue print attached hereto. This 
change being that contemplated, as we understand it, by the 
85 Act of Congress, which provides that the Secretary of War 
may establish such lines whenever it is made manifest to him 
that it is necessary for the protection and preservation of navigation. 
We think we can show conclusively, if given an opportunity at a 
public hearing, the necessity for this change. 

Very respectfully yours, 

THE PITTSBURG COAL EXCHANGE, 
By J. FRANK TILLEY, Ass'tf Secretary. 

1st Indorsement. 

U. S. Engineer Office, 

Pittsburg, Pa., Oct. 11, 1905. 

Respectfully forwarded to the Chief of Engineers, U. S. Army. 

1. The change in harbor line requested in this communication of 
The Pittsburgh Coal Exchange was considered on Sep. 8, 1904, to¬ 
gether with an application from The Pittsburgh & Lake Erie Rail¬ 
road Co. dated July 14, 1904, asldng for a change of harbor line 
opposite the lines involved in this communication. The communica¬ 
tion from The Pittsburgh & Lake Erie Railroad Co. was modified on 
Sep. 18, 1905, and the report on that communication will be for¬ 
warded separately from this but should be considered with this. 

2. The adopted harbor lines in the Pittsburg Harbor followed 
quite closely the actual high water banks of the Ohio, Allegheny 
and Monongahela rivers, except in the back channel of Brunot 

Island. Through this channel a uniform width was laid out 
36 and apparently little or no attention was paid to the high 
water banks. It will he noted that the present established 
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harbor line on the Brunot Island side of the back channel, in ques¬ 
tion, where it crosses the Ohio Connecting Railroad bridge, is be¬ 
tween 200 and 300 feet riverward of the pool line of Davis Island 
pool, and is more than 150 feet from the pool line at places in the 
bend of the river, just above and below the mouth of Chartiers Creek. 
The lines as established have not been filled out to, and the river bed 
on the Brunot Island side, and in the bend referred to is in essen¬ 
tially the same condition as it was at the time of the establishment 
of the present harbor lines. It would, in my opinion, be a detriment 
to navigation should the banks be extended out to the lines now 
established. This back channel is part of the harbor of Pittsburg 
and in this connection this office attaches considerable importance to 
the following statement at the public hearing by the representative 
of the Pittsburgh Coal Exchange: “People who have observed river 
conditions know that when w T e make straight lines and uniform 
curves, we permit the water to reach the highest velocity possible, 
while the nooks which were formerly in the stream afforded landing 
places and served as deterrents to a swift current, and afforded places 
of refuge for steamboats and river craft in time of flood and ice. 
Speaking of navigation interests, Pittsburg is a harbor in addition 
to the navigation that takes place up and down the stream, and it 
being a harbor naturally implies that harborage should be provided.” 

3. Pittsburg suffers annually from floods and in my opinion any 

material contraction of the channel immediately below r the 
37 city would result in general injury and would produce con¬ 
ditions detrimental to navigation and to harborage, and it is 
respectfully recommended that the changes in the established harbor 
lines shown and described on the map inclosed herewith be made, 
such changes being necessary in preserving and protecting the harbor 
of Pittsburg. 

4. The location of the proposed harbor lines recommended in this 
communication is within the bed of the stream as it exists as a physi¬ 
cal fact. This office understands that the establishment of a harbor 
line can neither add to nor take from a man’s property, the limits of 
the same being determined by the State law’s, so long as such lines 
are within the bed of the stream. 

5. Exhibit A is a typewritten reproduction of the stenographic 
record of the oral part of the hearing. Exhibit B is an opinion from 
the attorneys for The Pittsburgh & Lake Erie Railroad Co., con¬ 
cerning the right of the Secretary of War to change harbor lines 
after the same have been once established. Exhibit C comprises 
certain affidavits, a protest presented by the Philadelphia Company 
against the change in question, and a letter from the Monongahela 
Water Co. Exhibit D comprises a copy of notice which was posted 
in conspicuous places and sent to the parties named in list thereon. 

Wm. L. Sibert, 

Major , Corps of Engineers. 
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38 2d Indorsement. 

War Department, 

Office of the Chief of Engineers, 

Washington, February 13, 1906. 

Respectfully returned to Major Sibert for such changes or altera¬ 
tions as may seem necessary or desirable, reference being had to the 
accompanying memorandum. 

To be returned. 

By command of Brig. Gen. Mackenzie: 

H. F. HODGES, 

Major, Corps of Engineers. 

3d Indorsement. 

U. S. Engineer Office, 
Pittsburg, Pa., March 10, 1906. 

Respectfully returned to the Chief of Engineers, U. S. Army. 

1. As to Item 1 of the memorandum, an opening has been made 
in the harbor line at the mouth of Chartiers Creek, and the map 
and description have been changed accordingly. 

2. The records of this office show that the slight differences in 
coordinates referred to in item 2, arise from the fact that after the 
report of July 21, 1899, on change of harbor line at Jacks Run, 
Ohio River, was forwarded, a small error was found in the compu¬ 
tation of some of the coordinates of the new harbor line. The co¬ 
ordinates were corrected on the harbor line sheets here, but, as the 

differences were so small, it was not thought necessary at 

39 that time to report them to the Washington office. A blue¬ 
print showing these corrections is sent herewith. (No. 9 

harbor line changes). 

3. The azimuth, Race Track—Lead Plug, should be 130° in¬ 
stead of 138°. Mistake was made when copying from original com¬ 
putations, and not noticed in checking. 

4. The remaining differences result from the following: The 
greater portion of the stations and reference points of the 1891 
survey, which survey was the basis of the present establishment 
of harbor lines, are gone. In the work of locating and changing 
harbor lines it was found necessary to re-triangul'ate a portion of 
the Ohio River in 1902-3. This re-triangulation started from the 
stations at Davis Island Dam now named “Origin-“ Abutment,” 
which stations w r ere simply lead plugs and unnamed in the original 
survey. This triangulation extended up stream, considering the en¬ 
tire width of the river to the line “Bridge-Light,” and in the main 
channel to the line “Quaker-Dike.” Connections were made where 
possible with stations and reference points of the 1891 survey, but 
when the coordinates of these were calculated from the 1902-3 work, 
slight differences were found to exist between such coordinates and 
those of the 1891 work. In 1904, it was found necessary to re¬ 
triangulate the remaining portion of the river beginning at the 
junction of. the Monongahela and Allegheny rivers. In. this survey 
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the stations “Union’-’-“Point” were used as the base line and the co¬ 
ordinates of 1891 assumed. This triangulation extended down the 
river to the line “Bridge-Light.” The coordinates of the 

40 same stations deduced from the work from these two surveys 
vary slightly and each of them vary slightly with the co¬ 
ordinates of points of the 1891 survey where the same were taken in. 
The result of all this is slight differences that can not be corrected 
in any way except by making a new survey entirely and recom¬ 
puting the coordinates of all points and readopting coordinates of 
all stations. 

5. It should be borne in mind that this work is really tertiary 
triangulation and that it is not considered precise work. Only the 
angle-equation adjustment of quadrilaterals is made. The transits 
used for this work have least reading of 20" in one instance and 30" 
in another. In some of the work a 100-ft. tape was used without 
spring balance and without any consideration of temperature. 

6. In correcting the tracing showing proposed change of harbor 
line, returned herewith, the 1903 coordinates of the stations 
“Bridge”-“Light” have been adopted instead of the 1904 co¬ 
ordinates first used, and azimuths and distances from these stations 
were recomputed where necessary and made to agree with the co¬ 
ordinates given on the tracing. 

WM. L. SIBERT, 

Major , Corps of Engineers. 

Feb’y 23, 1907. 

I approve the change and do not think the hearing necessary. A 
hearing has already been had. 

WM. H. TAFT, 

Sec. War. 

41 5th Indorsement. 

War Department, 

Office of the Chief of Engineers, 

Washington, February 26, 1907. 

1. Respectfully returned to Major Sibert, inviting attention to 
the action of the Department in this case. 

2. Major Sibert will take such measures as in his judgment may 
seem best to communicate this action to the parties interested. ' 

3. A blueprint and brown negative of the chart showing the ap¬ 
proved modified lines are herewith and may be retained in the 
district engineer office. 

By command of Brig. Gen. Mackenzie: 

H. F. HODGES, 

Major , Corps of Engineers. 

6th. Indorsement. 

U. S. Engineer Office, 
Pittsburg, Pa., March 4, 1907. 

Respectfully returned to the Chief of Engineers, U. S. Army. 

The parties interested in the within matter have been notified by 
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circular letter, copy inclosed, of. the authorized change of harbor 
lines. 

WM. L. SIBERT, 

Major, Corps of Engineers. 

42 9912/135. 

Proposed Change of Harbor Lines at Brunots Island, Pa.—Ohio 

River. 

Memorandum. 

Feb. 3, 1906. 

. 1. Consideration of the question of leaving an opening in the 
harbor line at the mouth of Chartiers Creek, is suggested. That 
stream is described as “navigable in fact for at least a mile above its 
mouth/’ (Indorsement of Major W. L. Sibert, Aug. 23, 1905, on 
56647.) 

2. There are slight differences between some of the coordinates 
given for the points on the north side, and the coordinates of the 
same points given on the modified harbor line sheet approved Aug. 
21, 1899, viz: 


9912/135 


Aug. 21,1899. 

P. C. y 5424.04 


y 5424.02 

P. T. y 5267.82 


y 5267.90 

3. Discrepancies are noted as follows, 

between lines given, and 

the same lines obtained by computation from the co-ordinates, viz.: 


Given. 

Computed. 

Race Track-lead plug. 

... 138° 37' 03" 

130° 37' 03" 

Dike-Light. 

... 74° 58'51" 

74° 54' 54" 

2.9632628 

2.9632802 

Island-Light. 

.... 160° 03' 00" 

160° 02' 35" 

3.0275557 

3.0271353 

Light-Q.uaker. 

... 176° 21' 29" 

176° 20' 46" 

2.8878229 

2.8884057 

Tannerv-Light.. 

.... 357° 09' 28" 

357° 09' 12" 

Brush-Bridge. 

... 175° 54' 39" 

175° 53' 04" 

3.2021546 

3.2019239 

Gunnegie-Bridge. 

... 134° 57' 29" 

134° 56' 04" 

3.2996997 

3.2996626 

43 Car- W orks-J ones.. 

... 192° 01' 09" 

192° 01' 19" Arrow 

Bridge piers: 

48° 06' 46.6" 

omitted. 

48° 06' 14.2" 


138° 09' 38" 

137° 58' 50" 


138° 03' 34" 

137° 56' 13" 


138° 03' 34" 

137° 56' 08" 

Bridge-Baker. 

.. Arrow should be reversed. 
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Reed, Smith, Shaw & Beal. 

Pittsburgh, March 25th, 1907. 

Subject: In re Change of Harbor Lines at Brunot’s Island, Ohio 

River. 

Hon. William H. Taft, Secretary of War, Washington, D. C. 

Sir: We have been informed, that on February 23rd, 1907, the 
Secretary of War approved certain changes in the harbor lines in the 
Back Channel of the Ohio River at Brunot’s Island in the city of 
Allegheny, Pennsylvania, in accordance with the recommendation 
of William L. Sibert, Major, Corps of Engineers, United States 
Army. We represent the Philadelphia Company, the owner of the 
Island. This Company purchased this land in 1896, after the 
establishment by a former Secretary of War of harbor lines, and the 
changes which you have made take from this Company 9.1015 acres 
of land (embraced within the line of the property purchased) of 
the assessed value for the purpose of taxation of $5,000 an acre. In 
1904 we filed with Major Sibert for transmission to the Secretary of 
War, affidavits showing our property line on the Back Chan- 

44 nel side of the river, and at the same time filed a written 
brief or protest against any changes, and requested an op¬ 
portunity to be heard before the Secretary finally acted in the mat¬ 
ter. We wrote the Secretary, inclosing a printed copy of this pro¬ 
test and request for a hearing, but we received no acknowledgement 
of the receipt of this protest. We also inclosed a copy of the printed 
brief or protest to the Chief of Engineers at Washington, who ac¬ 
knowledged receipt of it. We were therefore somewhat surprised 
when we learned that the harbor line on the North side of the Back 
Channel had been so radically changed, taking away from the Com¬ 
pany such a large quantity of land. 

We w T ere informed by counsel representing another Company 
deeply interested in this matter, that he had written to the Chief"of 
Engineers, and had been informed that the papers in this matter 
had been mislaid; hence we fear that our affidavits and the protest 
could not have been received and examined by you. We feel that 
we ought not to be deprived of this property without a full hearing 
as to our rights, and we respectfully request a hearing and recon¬ 
sideration. 

Yours very truly, 

REED, SMITH, SHAW & BEAL. 

1st Indorsement. 

War Department, 

Office of the Chief of Engineers, 

Washington, April 1, 1907. 

1. Respectfully returned to the Secretary of War. 

2. The change in the harbor lines on the Back Channel, 

45 Ohio River, at Brumots Island, referred to within, was ap¬ 
proved by the Secretary of War, February 23, 1907, as will 
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be seen by reference to fourth indorsement on inclosure 3 of 10460 
W. D., 1908, herewith. 

3. The objections urged by the Philadelphia Company were fully 
set forth and discussed in my letter of July 23, 1906, presenting the 
case to the Secretary of War, and are understood to have been com 
sidered by him. The request of the Company’s attorneys for a 
special hearing was also brought to his attention, and it appears from 
the aforesaid indorsement that he decided that such hearing was 
unnecessary. The action of the Department was taken, therefore, 
after a -careful consideration of all questions involved, and, in my 
opinion, the case should be considered res judicata. 

4. The statute confers on the Secretary of AVar authority to estab¬ 
lish harbor lines whenever in his judgment such establishment is 
essential to the preservation and protection of navigable waterways, 
and the Attorney General has held that the power to establish also 
includes the power to modify. 

5. The fixing of harbor lines in pursuance of the Federal Statute 
is not a taking of private property but simply the regulation of the 
use of such property, and it is believed the Federal Government, by 
virtue of its paramount control over navigable waters, has the power 
to make such regulation. In any event, the Secretary of AVar, in 
modifying the Branots Island harbor lines, has simply performed a 
duty imposed upon him by Congress, and the legality and constitu¬ 
tionality of his act can be tested in the courts. 

A. MACKENZIE, 

Brig. Gen., Chief of Engineers, U. S. Army. 

46 Demurrer. 

Filed March 31, 1908. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Term. 

Equity. No. 27348. 

Philadelphia Company, a Corporation of Pennsylvania, 

Complainant, 

vs. 

AVilliam H. Taft, Secretary of War, Defendant. 

Comes now the defendant, AVilliam H. Taft-, Secretary of War, 
and showing to the Court that it does not appear by the amended 
bill of complaint filed herein that there is any jurisdiction in this 
Court over the subject matter set out therein, or that by reasons of 
the allegations of the said bill any jurisdiction in this Court over this 
defendant to grant the relief prayed, or any relief whatever, says 
that the said bill is bad in substance, and demurs to the same, upon 
the grounds, among others, following: 

1. This proceeding is virtually a suit against the United States. 

2. This Court has no jurisdiction to restrain the enforcement of a 
penalty or prosecution for violation of law. 

4—1982a 
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3. This Court has no jurisdiction to restrain the defendant 

47 from instituting criminal proceedings against complainant. 

4. This Court has no jurisdiction to declare or define har¬ 
bor lines or boundary lines of land outside the District of Columbia 
and in the State of Pennsylvania. 

5. There is no jurisdiction in this Court to pass any decree remov¬ 
ing cloud upon an alleged title of complainant in realty in the State 
of Pennsylvania, nor to accomplish the same by declaring the harbor 
lines referred to in the bill null and void. 

And for other grounds. 

DANIEL W. BAKER. 

District of Columbia, ss: 

Willi am H. Taft, being first duly sworn according to law) on oath 
says that he has read the foregoing demurrer by him subscribed, 
and knows the contents thereof, and declares that the same is not 
interposed for delay. 

WM. H. TAFT. 

Subscribed and sworn to before me this 28th day of March, A. D., 
1908. 

[seal.] JNO. B. RANDOLPH, 

Notary Public , D. G. 

I, Daniel W. Baker, Solicitor for the defendant in the above en-. 
titled cause, say that in my opinion the foregoing demurrer is well 
founded in law. 

DANIEL W. BAKER. 

48 Supreme Court of the District of Columbia. 

Thursday, October 15, 1908. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Barnard presiding. 

ifc * :f: * Hs sfc 

No. 27348, Equity Docket 60. 

Philadelphia Company, a Corporation of Pennsylvania, 

vs. 

William H. Taft, Secretary of War. 

If appearing to the Court, that the defendant, William H. Taft; 
has resigned from his office as Secretary of War, and that Luke E. 
Wright, has been regularly appointed thereto and has qualified as 
such Secretary of War, it is this 15th day of October, 1908, ordered, 
on the application of complainant and with the assent of the United 
States Attorney, that the said Luke E. Wright as said Secretary of 
War, be substituted as defendant hereto and that this cause be main¬ 
tained against him as the successor in office to the original de¬ 
fendant. 
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Opinion. 

Filed November 24, 1908. 

In the Supreme Court of the District of Columbia. 

No. 27348. Equity. 

Philadelphia Company, a Corporation of Pennsylvania, 

Complainant, 

v. 

William IP. Taft, Secretary of War, Defendant. 

The complainant, a Pennsylvania corporation, which has its prin¬ 
cipal place of business in Pittsburgh by its bill herein seeks to en¬ 
join the Secretary of War from instituting, or causing to be insti¬ 
tuted, criminal proceedings against it, for attempting the reclama¬ 
tion and occupation of certain ground claimed by it near Brunot’s 
Island, in the Ohio River, near Pittsburgh, which Island the com¬ 
plainant owns. 

It also seeks to have the court declare null and void the act of the 
Secretary of War in establishing harbor lines in said river, in the 
years 1895 and 1907, so far as the said harbor lines encroach upon 
the land of the complainant inside of the high water mark, estab¬ 
lished by Commissioners under a statute of Pennsylvania. 

This island was originally granted by the Commonwealth of Penn¬ 
sylvania in 1790, without description by metes and bounds, and the 
former owner, by riparian right, claimed to the water line; but it is 
stated that the boundaries were definitely and permanently defined 
and established under the act of the Pennsylvania Assembly, of 
April 16, 1858, entitled, “An Act Establishing High and Low Water 
Lines in the Allegheny, Monogahela, and Ohio Rivers, in the 
vicinity of Pittsburgh.” 

That under this act, and the Commission provided for therein, 
the lines of actual ordinary high water and low water were estab¬ 
lished and fixed; and it is claimed that these became final 
50 and stable boundary lines between the owner of the island, 
and the owner of the land under the waters of the river; and 
that the said island thereby became absolutely the property of the 
then owner up to such high water line; and that if thereafter any 
accretions should be acquired to the said island beyond the high 
water line, they would not belong to the owner of the island but to 
the state; and that if any diminution of the land by avulsion or 
erosion should take place, that the owners of the island would still 
be entitled to replace and reclaim the same, and to own and occupy 
up to the fixed boundary so established. 

The bill also states that since the establishment of said boundary 
lines, a considerable portion of the main land of the island has been 
from time to time washed aw T ay by heavy floods and freshets. 

That some years ago, in order to increase the depth of water in 
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the harbor of Pittsburgh, the United States Government built a dam 
across the Ohio River, a short distance below the island, known as 
the “Davis Island Dam,” the effect of whic hwas to increase the depth 
of ’water in the Back Channel, and to make the water flow over upon 
the complainant's land, and which in effect did make the water in 
the Back Channel navigable at certain times, when it was probably 
not so navigable before the construction of said dam. 

That in 1895, Daniel S. Lamont, the then Secretary of War, 
claiming to act under Section 12 of the act of Congress, approved 
September 19, 1890, (26 Statutes-at-Large, 426), fixed a certain 
harbor line along the shores of complainant’s island, and across the 
high water line; and that such action on his part was unlawful; 
and that it had the right to repair any damage caused by floods and 
freshets, and the backing up and overflowing of the water, 

51 and to reclaim any part submerged, by filling in, or by build¬ 
ing piers or wharves over the same, and across said harbor 

lines, so long as it kept within the lines so established under said 
Commission. 

The bill also avers that on February 23, 1907, William H. Taft, 
as Secretary of War, claiming to act under Section 11 of the Act of 
Congress approved March 3rd, 1899, (30 Statutes-at-Large, 1153), 
and against the protest of the complainant, approved and sanctioned 
a change in the harbor line established in 1895, and established the 
said harbor line to coincide with wliat was then claimed to be the 
actual high w T ater mark. 

The complainant operates a power house on said island, for the 
manufacture of electricity, .and it desired to build a coal wharf at 
a point on the Back Channel of the river on its island, where the 
land had been partly submerged, and where the harbor lines of 
1895 and 1907 ran some distance islandward of the high water line 
established by the said commission. The plans for this pier indi¬ 
cated that it would cross the said harbor line, but that it would be 
within the limits of the land of the island, as fixed by the Commis¬ 
sioners’ high water line. 

While perfecting these plans, the defendant, through his agent, 
the Engineer Officer at Pittsburgh, warned the complainant that it 
could not build on its land across the harbor lines, and refused to 
permit the complainant to reclaim its land, or to build its wharf 
outside of the harbor line established in 1907, and threatened prose¬ 
cution of the complainant and its employees criminally, under the 
Said acts of Congress, if they undertook to execute their said plans. 

It is further stated that the area of the land outside of the harbor 
line in 1907, of the enjoyment of which the complainant is 

52 deprived, is in excess of twelve acres, and the same is of the 
value of more than five thousand dollars per acre. 

Complainant therefore claims that by the action of the defendant 
it is in effect deprived of its property, without just compensation, 
and that any attempt to use its property will subject it to a multi¬ 
plicity of criminal prosecutions: and that under the circumstances 
the said harbor lines so unlawfully established, are a cloud upon its 
title. 
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After the bill was filed, Secretary Taft resigned, and Gen. Luke 
E. Wright succeeded him, and he was substituted as defendant 
herein. 

A demurrer was interposed to the bill, in which several grounds 
are stated. First, it is claimed that this suit is virtually against the 
United States; second, that the court has no jurisdiction to restrain 
the enforcement of a penalty, or prosecution, for a violation of law; 
third, the court has no jurisdiction to restrain the defendant from 
instituting criminal proceedings; fourth, the court has no jurisdic¬ 
tion to declare or define harbor lines outside of the District of Go- 
lumbia; and fifth, that there is no jurisdiction in this court to pass 
any decree removing a cloud upon the alleged title of complainant 
to land in the state of Pennsylvania. 

The first question that seems to arise in this case is the apparent 
conflict between the boundary line fixed between the state of Penn¬ 
sylvania and its citizen, under the Commission provided for in the 
said act of 1858', and the harbor lines established under the said 
acts of Congress. 

It may have been competent for the state of Pennsylvania and a 
citizen of that state, by said Commission, to establish a boundary 
line as between themselves which would be permanent, but it is 
doubtful whether such a boundary line should be observed 
53 by the United States when undertaking to regulate navigable 
waters. 

Suppose, as an illustration, that the channels in the Ohio Fiver 
in the course of years had become so changed that the whole island 
had been submerged, or washed away, and the actual navigable por¬ 
tion of the river had been over the place where it formerly was lo¬ 
cated. In that case, could it have been maintained that the Secretary 
of War had no power under the acts of Congress to change an es¬ 
tablished harbor line, or to regulate the navigable water in the Hew 
channel so created? 

It seems to me that the power of the United States to regulate 
navigable waters in the interest of interstate commerce, and for the 
benefit of the whole people, cannot be limited by any agreement 
made between a state and one of its citizens; and that while the 
high water line established by the said Commission may have been 
permanent as between them, the Secretary of War, as representing 
the United States, must consider the actual, condition of the water, 
in order to properly discharge the responsibility cast upon him. 

If the owner of BrunoPs Island had intended to preserve its land 
up to the boundary line as established by the said Commission, must 
it not have done so before allowing the water to become so deep as 
to be actually capable of being used for navigation, and before the 
extension of the harbor line, as provided by the said acts of Con- 
gress? 

It is claimed in argument that perhaps the navigable waters within 
the said line were created by the dam built by the United States, 
called the “Davis Island Dam;” and it is intimated that such flood¬ 
ing Of the island may be the cause of damage, for which the owner 
ought to have some relief. Whether this is true or not, it seems to 
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me can make no difference in this case, because the United States 
cannot be sued in this court; and if a claim of that kind ex- 

54 isted, it would have to be presented to Congress, unless the 
Court of Claims should have jurisdiction thereof. If navi¬ 
gable water actually exists in said .river, even if caused in whole or 
in part by said dam, it must be subject to regulation for safety and 
efficiency of navigation. 

The relief asked for, with reference to removing a cloud from the 
title of the complainant, must necessarily fail, if the harbor lines 
sought to be annulled were lawfully established; and my view of the 
law is that authority to establish the same did exist, and that the 
said harbor lines were therefor- lawfully established; and that this 
court has no jurisdiction to declare the same null and void. 

If, however, I should be wrong in this conclusion, it does not seem 
at all certain that the court, sitting in this District, has any juris¬ 
diction to remove a cloud on land in Pennsylvania, by decreeing 
that the act by which the alleged cloud was created in the said state 
was invalid. 

The further relief that complainant claims, is to have the Secre¬ 
tary of War enjoined from directing the law officers of the United 
States for the state of Pennsylvania to enter criminal prosecutions 
against it, for a threatened violation of the United States statutes. 

The case of the Monongahela Bridge Company against Taft, No. 
25,810 Equity, which was heard before Mr. Justice Stafford of this 
court some months ago, and in which he wrote an opinion, denying 
the relief prayed for, (34 Washington Law Reporter, 278), holds 
that in a case of this kind the equity court w T ill not undertake to 
enjoin a criminal prosecution. The decision in that case seems to 
have been based upon good authority ; and I am disposed to follow 
the same upon that point in the present case, even if there was any 
question as to the validity of the harbor lines established by the 
Secretary of War. The said lines being held valid, however, 

55 it must necessarily follow that a prosecution in a criminal 
court for building obstructions across the same, and over the 

navigable water, will not be enjoined by a court of equity. 

Without considering any other points made in argument, I think, 
for the reasons above stated, that the demurrer must be sustained. 

JOB BARNARD, Justice. 


Decree. 


Piled November 25, 1908. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 27348. 

The Philadelphia Company, a Corporation, Complainant, 

vs. 

Luke E. Weight, Secretary of War, Defendant. 

This case came on for hearing at this term of court upon the 
amended bill of complaint and exhibits thereto and the demurrer 
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to the said bill, and was argued by counsel, and thereupon upon 
consideration thereof it is this 25th day of November, 1908, 

Adjudged, ordered and decreed: That the injunction prayed for 
be and it hereby is denied; that the demurrer be and it hereby 
56 is sustained, and that the bill of complaint be and it hereby 
is dismissed at cost of the complainant. 

By the Court. 

' JOB BARNARD, Justice. 

From the above decree the complainant in open court prays its 
appeal to the Court of Appeals of the District of Columbia, which is 
hereby allowed with bond for costs in the penalty of one hundred 
dollars 

JOB BARNARD, Justice. 
Memorandum. 

December 14, 1908.—Appeal bond filed. 


Directions to Clerk for Preparation of Transcript of Record. 

Filed December 14, 1908. 


In the Supreme Court of the District of Columbia, the 14th Day of 

December, 1908. 


Equity. No. 27348. 


Philadelphia Company, a Corporation of Pennsylvania, 

Complainant, 

vs. 

Luke E. Wright, Secretary of War, Defendant. 


57 


The. complainant having appealed from the order enl 
in the above cause on the 26th day of November, 1908, 
nates the following parts of the record which it desires 
included in the transcript of appeal, Viz: 

1. The amended bill. 

2. Exhibit A to original bill. 

3. Exhibit B to original bill. 

4. Exhibit C to original bill. 

5. Order substituting Luke E. Wright as defendant. 

6. Demurrer of defendant. 

7. Order sustaining demurrer and dismissing bill. 

8. Opinion of Mr. Justice Barnard. 

9. This notice. 

The Clerk of the Court will please prepare the transcri^ 
suance of the above order given this 14th day of Decemb? 
copy of which is served upon the Solicitor for the defend 
appears from his acceptance hereunder written. 

MORGAN H. BEACH, 

Solicitor for Complainant? 



BEST COPY AVAILABLE 
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Service of the copy of the above order for making up the transcript 
of appeal accepted this 14th day of December, 1908. 

DANIEL W. BAKER, 
STUART McNAMARA, 

Solicitors for Defendant. 


Supreme Court of the District of Columbia. 


United States op America, 

District of Columbia , ss: 


I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
57, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 27348 Equity, wherein Phila¬ 
delphia Company, a corporation of Pennsylvania, is Complainant, 
and Luke E. Wright, Secretary of War, is Defendant, as the same 
remains upon the files and* of record in said Court. 

In testimony thereof* * I ^emmto subscribe my name and affix 
the seal of said Caqpt, aUlhe City *of Washington^ in said District, 
this 26th day of* January, t .A; Djl9 % 09. 


[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


Endorsed on cover: District of Columbia supreme court. No. 
982. Philadelphia Company, a Corporation of Pennsylvania, ap- 
Jlant, vs. Luke E. Wright, Secretary of War. Court of appeals, 
• strict of Columbia. Filed Jan. 27, 1909. Henry W. Hodges, 
’k. 
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